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EMERALD TRA L R DERS ASSOO ATI ON
Decided April 28, 2000

Appeal froma Decision Record/ Hnding of No Sgnificant Inpact of the
Area Manager, MKenzi e Resource Area, Oegon, Bureau of Land Managenent,
inplenenting in part terns of the Mbhawk Recreation Area Managenent HF an
wth respect to off-hi ghway vehicle and target shooting opportunities. R
090- EA- 97- 26.

Appeal dismssed in part; decision affirned.

1.

Rul es of Practice: Appeals: Sanding to Appeal

Sanding to appeal requires that a party to the
case be adversely affected by the decision appeal ed
from To the extent that an appellant is

chal | engi ng actions studi ed by BLM but not

i npl enented in the decision appeal ed, the appeal is
properly di smssed.

Environnental Quality: Environnental S atenents--
Federal Land Policy and Managenent Act of 1976:
Land- Use F anni ng--National Environnental Policy
Act of 1969: Environnental S atenents--National
Environnental Policy Act of 1969: H nding of No
S gnificant | npact

Afinding of no significant inpact requiring
preparation of an environnental inpact statenent
w il be affirnmed when the record denonstrates that
BLM has consi dered the rel evant envi ronnent al
concerns, taken a hard | ook at potenti al
environnental inpacts, and nade a convi nci ng case
that no significant environnental inpact wll
result fromthe action to be inpl enented. The
adequacy of the record to support a finding of no
significant inpact is evaluated on the basis of the
action whi ch BLM has deci ded to inpl enent in the
absence of connected actions upon whi ch the
proposed action depends for its justification or
cunul ative inpacts frompast, present, or
reasonabl y foreseeabl e future actions.
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APPEARANCES  Susan E Buxton, Esq., Boise, Idaho, for appellant; E
Bradley Genham Esqg., (fice of the Regional Solicitor, US Departnent of
the Interior, Portland, Qegon, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE GRANT

The Enerald Trail R ders Association (ETRA) has appeal ed froma
Deci si on Record issued by the Area Manager, MKenzi e Resource Area, O egon,
Bureau of Land Managenent (BLM, dated Gctober 28, 1997. That nanagenent
deci sion inpl enented portions of the Hnal Mhawk Recreation Area
Managenent P an (MRAMP), wth respect to of f-hi ghway vehicle (QV) use and
target shooting opportunities in the "Mhawk Recreation Area.”

The H nal MRAWP addresses nmanagenent of the recreational use of
27,271 acres of public land scattered, in a checkerboard pattern,
t hroughout the 75, 753-acre Mbhawk Recreation Area, which is northeast of
the Eugene/ Springfield netropolitan area in western Qegon. "Part 11" of
the Hnal MRAWP ("The Managenent Programi) sets forth various "nanagenent
actions" for the nany diverse forns of notorized and nonnot ori zed
recreational use wthin the recreation area, including GV and target
shooting opportunities. (FHnal MRAMP at 19.)

In her Cctober 28, 1997, inpl enentation decision, the Area Manager
decided to inplenent a portion of Part |1l of the nanagenent program
outlined inthe Fna MAW. Specifically, wth respect to "CHV
Desi gnati on” and "Resour ce Mani pul ati on and Rehabilitation,” BLM provi ded
for inpl ementi ng managenent actions ClL through B, Cl2(b), Cl3, and Cl4, in
the case of CHV designations, and GL and @, in the case of resource
nani pul ation and rehabilitation. 1/

The deci sion was supported in part by an April 1997 Environnent al
Assessnent (EA) (No. (R 090- EA-97-26), concerning the action proposed in
the draft MRAMP and alternatives thereto. n the basis of the EA which
anal yzed the effects of inplenmentation of the MRAWP, BLMnade a findi ng of
no significant inpact (FONS). The EAwas tiered to the Environnental
Inpact Satenent (BS) prepared for the Resource Managenent Pl an for the
Eugene Oistrict and the BS for the April 1994 Record of Decision (RID in

1/ The BLMdeci sion was ani guous wth respect to inpl enentation of
nanagenent action , which provided that BLMwoul d di scuss wth WI |l anette
Industries, Inc., rerouting trail segnents insec. 14, T. 15S, R 2 W,
Wl lanette Meridian, Qegon, anay fromstreans, where feasible, or taking
other action, as provided for in managenent action G8. (Decision at 1-2;
see Fnal MRAWP at 22.) However, BLMexpl ains on appeal that the provision
for inplementi ng nanagenent action G was done "inadvertently." (Response
to Mtionto Say at 2 n.1.) The BLMexpl anati on appears consi stent wth
the fact that the BLMdeci sion al so declined to inpl enent nanagenent action
@, as well as nanagenent actions C7, ClO, Cl1, and Cl12(a), pending further
consideration. (Decision at 2.)
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whi ch BLM adopt ed the "Sandards and Qui del i nes for Minagenent of Habit at
for Late! Successional and Qd!Gow h Forest Rel ated Species Wthin the
Range of the Northern Spotted QN " (Sandards and QGui del i nes) (known,
collectively, as the "Northwest Forest P an"). 2/ The Area Manager found
that the MRAMP did not create any significant effect on the hunan

envi ronnent, beyond that already identified in the 1994 RID.  Accordingly,
she found that BLMwas not required to prepare an BHS in connection wth
the actions inpl enented pursuant to section 102(2)(Q of the National
Environnental Policy Act of 1969 (NEPA), as anended, 42 US C ' 4332(2) (0O
(1994).

Appel | ant, which represents notorcyclists, nountain bi kers, and ot her

QHV ent husi asts, specifically objects to the Area Manager' s decision to, as
ETRA describes it, close about 22 of the 80 mles of existing CHV trails
and streamcrossings in the Mhawk Recreation Area to CHV use. (S atenent
of Reasons for Appeal (SOR at 6; see Petition for Say at 2.) Appellant
al so asserts that the process | eadi ng ng to the FONS was flawed in that the
FONS was publ i shed simul taneously wth the draft EA contending that any
FONS nust take into consideration cooments received on a draft EA (SR
at 4.) Further, appellant contends that the scope of the EA was inproperly
narroned to limt the analysis to Qi use and shooting and not incl udi ng
other forns of recreation. 1d. at 5 Appellant also argues that the FAis
flaned by a lack of an adequate inventory of existing trails and nonitoring
data regarding existing use. Id. at 6. Further, ETRA cites |ack of
infornation regarding the i npact of closure to recreational interests and
the anount of controversy generated by the closure as reasons why the EAis
inadequate. Id. at 7. Appellant further challenges the failure of the EA
to consider the cumil ative inpact on QHV users of such foreseeabl e actions
as tinber sales requiring closure of trails. 1d. at 8 Additionally,
appel lant contends that the EA and FONS are prerrature inviewof the |ack
of information, citing BLMrecognition in the decision of the need to
"further explore resource protection mtigation neasures wth trail users.
Id. at 9-10 (quoting BLMdecision at 2). Appellant also filed a petltlon
to stay the effect of the BLMdeci si on pendi ng adnini strative revi ew on

appeal .

Qounsel for BLMhas entered an appearance in this case and filed a
response to the stay petition. Inits response, BLMpoints out that in the
i npl enent ati on deci si on under appeal BLMexpressly declined to adopt GHV
nanagenent actions identified in the MRAMP as C7, (B, O, Cl0, Cl1, and
Cl2(a) "in order to allowBLMto further explore resource protection

2/ The RDD was based on a February 1994 "H nal Suppl enental B S on
Managenent of Habitat for Late! Successional and Qd! Gowh Forest Rel ated
Soeci es Wthin the Range of the Northern Spotted OnN " devel oped by BLM
together wth the Forest Service, US Departnent of Agriculture, which
anal yzed 11 alternatives for the conprehensi ve nanagenent of tinber and
other natural resources on all Federal lands in Galifornia, Oegon, and
Véshi ngton, wthin the geographi c range of the Northern spotted ow .
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neasures wth trail users through a planning process to be conducted during
fiscal year 1998." (BLMResponse to Mtion to Say at 2.) Further, BLM
notes that the inpl enentati on decision focuses on "i medi ate saf ety hazards
identified through the MRAMP pl anni ng process" and i nvol ves "cl osure of
less than /4 mle of GV trails out of over 80 existing mles." 1d. at 3-
4. \Wth respect to appellant's assertion of procedural flaws in the EA and
FONS, BLMasserts that there was no prejudgenent in the anal ysis, but
rather the draft FONS was circulated wth the draft EA for the purpose of
recei ving cooments on the significance of the action and the FONS itsel f.
Id. at 6. Thus, BLMnotes the FONS was only signed after consideration
of both the EA and the conments received. |d. at 6-7. Further, BLM
responds that the scope of the EAwas not Iimted to GV use and shooti ng,
but included other recreational uses. 1d. at 7.

The BLMresponse i s supported by the description in the record of the
ni ne CHV managenent actions approved for inplenentation by the Area
Manager. For the nost part, they relate to posting signs for the benefit
of trail users and others, designating one-way begi nner trails, posting
areas which were previously closed to GHV use, surveying existing trails
for possible future GHV managenent, and providing for limtations upon
future trail construction in wetlands and ot her special areas. (Decision
at 1, Hnal MRAWP at 21-23.) In only two cases (rmanagenent actions @ and
CQ3) did the Area Manager provide for closing any existing GV trails to GHV
use, specifically providing for realigning or elimnating three trail
segnents. (Decision at 1, Fna MAW at 21.) The segnents total |ess
than /4-mle in length, thus substantiating BLMs assertion on appeal .
(Fna MRAW at 21.) In consideration of the fact that the actual decision
appeal ed fromonly invol ves closure of /4 mle of GV trails and is
conpel | ed by public safety concerns, we denied appel lant's petition to stay
the effect of the BLMdeci sion pending our reviewof the nerits of the
appeal by order dated January 28, 1998. 3/

[1] To the extent that appellant is challenging the MRAMP general |y
and provisions thereof other than CL through G, @, Cl2(b), C13, and Cl4,
it is contesting proposal s which BLMhad not decided to inpl enent as of the
tine of the decision under appeal. The decision indicates that BLM

3/ W note that the purpose and need for the closure was adequat el y

expl ai ned and docunented. See Fnal MRAWP at 21-22, 43; Response to Public
Gment s attached to Gctober 1997 decision at 2. The MRAWP terns whi ch BLM
i npl enented state that the @ cl osure, which was to be acconpani ed by a
rerouting of the trail, was intended to "encourage notorcycl e decel eration
before crossing a prinary roadway.” (FHnal MRAW at 21.) It also stated
that the C3 closure, which was to be acconpani ed by a search for an
alternate route, was intended to "elimnate a trail segnent deened too
dangerous for notorized recreational activity." 1d. at 22. In each case,
the Area Manager deened the situations to pose "high safety risks to the
public,” thus justifying according the actions "priority." (Qctober 1997
decision at 1, Response to Public Conments attached to EA at 2.)
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specifically declined to adopt other CQHV nanagenent actions "in order to
allowBLMto further explore resource protection neasures wth trail users
t hrough a pl anni ng process to be conducted during fiscal year 1998."
Subsequent |y, during the pendency of this appeal BLMhas inforned the Board
that it was discussing with appellant undertaking a "joint field visit to
clarify the issue of trail closure,™ given the great disparity between
BLMs and appel | ant' s assessnent of the nunber of mles of existing trails
which wll be closed by virtue of the Area Manager' s Qct ober 1997 deci si on.
(Notice Regarding Agency Response to SOR) Sanding to appeal requires
that a party to the case be adversely affected by the BLMdeci sion. 43
CFR " 4.410. Tothe extent that appellant is challengi ng actions
di scussed in the MRAMP but not inpl enented by BLM there is no adverse
decision to appeal and any appeal nust be dismssed as premature. Jan
Woncy, 136 | BLA 187, 189 (1996); see Petrol eumAssoci ati on of Womng, 133
| BLA 337, 342-43 (1995).

[2] Section 102(2)(Q of NEPA requires BLMto consider the potenti al
environnental inpacts of an actionin an BS prior to authorizing "naj or
Federal actions significantly affecting the quality of the human
environnent." 42 US C ' 4332(2)(OQ (1994); Serra Qub v. Mrsh, 769
F.2d 868, 870 (1st dr. 1985). |In order to determne whether to prepare an
BS B.Mprepares an EA 40 CF R ' 1501.4. A BLMdeci sion to undertake
an action analyzed in an EAw thout preparation of an BS based on a FONS
Wil ordinarily be affirnmed when the record denonstrates that BLM has
considered the rel evant natters of environnental concern, taken a "hard
| ook" at potential environnental inpacts, and nade a convi nci ng case that
no significant inpact wll result therefromor that any such inpact wll be
reduced to insignificance by the adoption of appropriate mtigation
neasures. Defenders of Wldlife, 152 IBLA 1, 6 (2000); Rebecca S
Andersen, 145 IBLA 206, 218 (1998). An appel |l ant seeki ng to overcone t hat
deci sion nust carry the burden of denonstrating, wth objective proof, that
BLMfailed to adequat el y consi der a substantial environnental question of
naterial significance to the proposed action. 1d. W conclude that
appel lant has failed to do so here.

The adequacy of a FONS for a particular action is ordinarily
eval uated on the basis of the potential inpacts of the action whi ch BLM has
decided to inplenent, in the absence of a finding (a) that the actionis a
part of several connected actions whi ch depends on the connected actions
for its justification or (b) that the inpact of the action nust be
consi dered together wth the inpact of other past, present, or reasonably
foreseeabl e future actions which will have a cunul ative inpact. See Larry
Thonpson, 151 | BLA 208, 213 (1999); Serra dub, 111 |BLA 122, 134 (1989).
A though the MRAMP and the EA address a class of actions much broader than
those i npl enented by the limted Gtober 1997 BLMdeci sion, the options
listed in the MRAWP and addressed in the EA have been reserved for possible
future action after further input fromtrail users and study. (BLM
Decision at 2.) The actions inplenented in the present decision do not
forecl ose or conpel choices wth respect to future actions. Appellant has
not shown that inplenentation of the limted actions adopted by BLMat this
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tine, including closure of /4 mle of QWM trails in two locations for
reasons of public safety, are interdependent parts of other connected
actions required to be considered together wth the actions i npl enent ed.
Further, appellant has not shown that the actions adopted by BLM mght have
a cunul atively significant inpact together wth other past, present, or
reasonabl y foreseeabl e actions. Accordingly, consideration of appellant's
nmany chal | enges to the EAthat are unrelated to the inpl enentati on deci sion
is not appropriate at this tine.

A though preparation of a draft FONS prior to recei pt of comments on
the draft EAis an unorthodox nanner of proceeding, it appears that BLM
recei ved and responded to comments prior to finalizing both the EA and the
FONS. Inthe context of this case, there is no showng that the resulting
FONS is not supported by the record. Wiile it appears that BLM has
recogni zed a need for obtaining further information prior to inpl enenting
broader aspects of the FHnal MRAWP, there has been no show ng that the
i npact of closure of /4 mle of QW trails for reasons of public safety or
the other neasures inpl enented by the BLMdeci sion nay have a significant
i npact on the hunman environnent. Accordingly, appellant has failed to
establish error in the Gctober 1997 i npl enentati on deci si on appeal ed.

To the extent that appellant's argunents have not been expressly
addressed in this decision, they have been considered and rejected on the
ground that they are either contrary to the facts and law or are
inmat erial .

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, the appeal is
dismssed in part and the decision appeal ed fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Li sa Hermer
Admini strative Judge
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